Case No.:  08-2102
UNITED STATES CIRCUIT COURT

FOR THE FOURTH CIRCUIT
An Appeal from the District Court for the

Western District of Virginia, Charlottesville Division

District Court Case No.: 3:07 MC 00011-nkm-bwc
fillin "Type the name(s) of the plaintiff(s):" \* upperUnited States of America,

Petitioner, Appellee

v.

Thomas T. Scambos, Jr.,
Respondent, Appellant

An Appeal From an Order of the District Court
Thomas T. Scambos, Jr.

19400 Walnut Hills Rd.

Jeffersonton, Virginia 22724fillin "Type the name(s) of the defendant(s):" \* upper
(540) 937-3098

Appellant, In Propria Persona
Table of Contents

2Table of Authorities


2Table of Statutes


3Statement of the Issues


5Informal Brief


5Jurisdiction


6Opening Statement


10ISSUES


10A. Has the “appropriate process” occurred, necessary for the District Court to hold lawful jurisdiction in this matter?


19B.
Was Powell v. United States improperly  invoked as the precedent to control and settle this matter under ?


25C. Did the Magistrate have lawful authority to issue an Order enforcing the I.R.S. Summons?


32D. Did the Magistrate violate due process and the rights of the Pro Se Appellant?


34E. Is the District Court’s assertion, that it will “construe” the August 23rd Order of the Magistrate as a “proposed findings of fact and proposed disposition”, two months after the Order has already been improperly enforced as an Order of the Court, an abuse of the court’s discretion?


36F.  Is that ex-post facto false construction prejudicial to the Appellant, and a violation of Appellant’s rights to Due Process under the 5th Amendment?


42G. Is Appellant entitled to a hearing to establish, through corroborating testimony of eye witnesses to the event, that the transcript of the Hearing has been altered by edited deletions and is not a complete, true, audio or written record of the proceeding?


54Certificate of Compliance





Table of Authorities
Cases
Blau v. United States
22

Boyd v. United States
22, 23

Brushaber v. Union Pacific R.R. Co.
7, 8

Colorado Bldg. & Constr. Trades Council v. B.B. Andersen Constr. Co.
45

Hale v. Henkel
22

Hoffman v. United States
22

In Re Grand Jury Empanelled March 8, 1983
23

Reisman v. Caplin
45

Stanton v. Baltic Mining Co.
6

United States Steelworkers of America, AFL-CIO v. Bishop
25, 34

United States v. First Nat'l Bank
45

United States v. Jones
45

United States v. Peter
23

United States v. Wisnowski
25, 45, 46

Wells v. Shriners Hospital
18, 32, 46

Wilson v. United States
20, 23, 47

Wright v. Collins
18, 32, 46



Table of Statutes

Statutes
§   636. Jurisdiction, powers, and temporary assignment
28

§ 7402. Jurisdiction of district courts
10

§ 7604. Enforcement of summons
10, 25

§ 7608. Authority of internal revenue enforcement officers
12, 13



UNITED STATES CIRCUIT COURT

FOR THE FOURTH CIRCUIT
	fillin "Type the name(s) of the plaintiff(s):" \* upperUnited States of America,

Appellee

v.

Thomas T. Scambos, Jr.,
Appellantfillin "Type the name(s) of the defendant(s):" \* upper
	CASE NO.: 08-2102
fillin "Type the title of the brief:" \* upper
Appellant’s 

Statement of the Issues 


Statement of the Issues

A. Has the “appropriate process” occurred, necessary for the District Court to hold lawful jurisdiction in this matter?

B. Was Powell v. United States improperly invoked as the precedent to control this matter and settle it under?
C. Did the Magistrate have lawful authority to issue an Order enforcing the I.R.S. Summons?

D. Did the Magistrate violate due process, and the rights of the pro se Appellant?

E. Is the District Court’s assertion, that it will “construe” the August 23rd Order of the Magistrate as a “proposed findings of fact and proposed disposition”, two months after the Order has already been  improperly enforced as an Order of the Court, an abuse of the court’s discretion?  

F. Is that fictional, ex-post facto and false construction prejudicial to the Appellant, and a violation of Appellant’s rights to Due Process under the 5th Amendment?

G. Is Appellant entitled to a hearing to establish, through corroborating testimony of eye witnesses to the event, that the transcript of the Hearing has been altered by edited deletions and is not a complete or true, audio or written record of the proceeding?
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Informal Brief

1. This matter is on appeal from the final Order of the District Court for the Western District of Virginia, Charlottesville Division, issued August 19th, 2008, by The Honorable Norman K. Moon, District Court case number:  3:07 MC 00011-nkm-bwc.

Jurisdiction

2. As a final Order of the District Court, this 4th Circuit Court of Appeals has jurisdiction under Title 28 Sec. 1292.  Appeal is timely filed from the District Court’s Final Order, issued by the Honorable Norman K. Moon on August 19th, 2008, and the Notice of Appeal being timely filed with the clerk of the District Court under Rule 4(a)(1)(B) of the Federal Rules of Appellate Procedure.

Opening Statement

3. In its final Order, the District Court appears to intentionally misstate the pleadings of this case in order to attempt to justify being dismissive of the proper arguments presented, and to attempt to avoid addressing all of the very disturbing facts and issues present within this dispute regarding the Magistrate’s behavior and the Court’s misuse of precedent.  
4. The Appellant has never argued that the income tax is unconstitutional, as is erroneously stated in the Court’s Order.  Appellant has argued from the beginning that the income tax is constitutional, exactly as decided in the Brushaber v. Union Pacific R.R. Co. and Stanton v. Baltic Mining Co. Supreme Court decisions in 1916, when the Court clearly stated:

"...by the previous ruling [Brushaber], it was settled that the provisions of the 16th Amendment conferred no new power of taxation but simply prohibited the previous complete and plenary power of income taxation possessed by Congress from the beginning from being taken out of the category of indirect taxation to which it inherently belonged.."  Stanton v. Baltic Mining Co TA \s "Stanton v. Baltic Mining Co" . TA \l "Stanton v. Baltic Mining Co." \s "Stanton v. Baltic Mining Co." \c 1 , 240 US 103, 112-113 (1916) (emphasis added)
5. In specifically rejecting the proposition advanced by the District Court in the instant matter, that the 16th Amendment authorized a direct non-apportioned tax, the Supreme Court again clearly stated:

“…it clearly results that the proposition and the contentions under it, if acceded to, would cause one provision of the Constitution to destroy another; that is, they would result in bringing the provisions of the Amendment exempting a direct tax from apportionment into irreconcilable conflict with the general requirement that all direct taxes be apportioned.   TA \l "Brushaber v. Union Pacific R.R. Co." \s "Brushaber v. Union Pacific R.R." \c 1 Brushaber v. Union Pacific R.R. Co., 240 U.S. 1, 12 (1916) (emphasis added)

6. Obviously it would be untenable for the Supreme Court to allow one provision of the Constitution to destroy another, so the Court further explains in its decision that the belief that the 16th Amendment authorizes a new power of taxation is an erroneous assumption, that is actually the source of all the confusion:
“We are of opinion, however, that the confusion is not inherent, but rather arises from the conclusion that the 16th Amendment provides for a hitherto unknown power of taxation; that is, a power to levy an income tax which, although direct, should not be subject to the regulation of apportionment applicable to all other direct taxes. And the far-reaching effect of this erroneous assumption will be made clear…”   Brushaber v. Union Pacific R.R. Co. TA \s "Brushaber v. Union Pacific R.R. Co." , 240 U.S. 1, 11 (1916) (emphasis added)
7. The taxing legislation of 1913 was found by the Court to be perfectly constitutional in 1916 because under the Brushaber and Stanton decisions it was decided that the legislation was constitutional because it was inherently indirect, and “possessed by Congress from the beginning”.  As such, the legislation tested in those cases is obviously identified by the Court as a legitimate exercise of the indirect taxing powers granted under Article 1, Section 8, Clause 1, of the Constitution, and was not an exercise of any new or direct  power granted by the 16th Amendment. 
8. The opinion of the Court clearly identifies what type of indirect tax the legislation being tested in 1916 in the Brushaber case constituted, as it identifies in the first sentence of that decision that the income tax provisions of the legislation being tested were enacted as provisions of a tariff act.
“…, the appellant filed his bill to enjoin the corporation from complying with the income tax provisions of the tariff act of October 3, 1913.”  Brushaber v. Union Pacific R.R. TA \s "Brushaber v. Union Pacific R.R."  Co. TA \s "Brushaber v. Union Pacific R.R. Co." , 240 U.S. 1, 9 (1916)

In this first sentence of the decision, the Supreme Court clearly identifies that the income tax provisions being tested in the Brushaber case were the provisions of a tariff act.  This Court should know that a tariff is one form of an impost, which is of course one of the three types of indirect taxes authorized under Article 1, Section 8, Clause 1, of the Constitution, and has nothing at all to do with the 16th Amendment, exactly as identified by the Supreme Court in its opinion as the tested power to tax in this case was “possessed by Congress from the beginning”.
9. To repeat, Appellant has never argued, as is mis-stated by the Court in its Order, that the income tax laws are unconstitutional.  Appellant has always simply maintained that the authorities of the statutes regarding the enforcement of this indirect tax are being misused and misapplied.  That they are being  improperly misused by the Revenue Agent, in excess of the true authorities and powers granted to effect the enforcement and collection of the indirect tax in an indirect manner.   Appellant has never argued that the income tax laws are unconstitutional, only that the acts committed by the Revenue Agent were committed outside of the authority of the written law, beyond the limits of power that the statutes actually establish and grant for the Agent and the District Court to possess and act under. 

10. The erroneous Circuit Court decisions cited by the District Court in its Order, holding up the 16th Amendment as authorizing a direct, non-apportioned income tax are not only all obviously erroneous, they actually attempt to completely reverse the true and actual findings of the Supreme Court in the controlling decisions of Brushaber and Stanton cases, and if acceded to, as identified by the Brushaber Court in its opinion, “would cause one provision of the Constitution to destroy another”.  
ISSUES
A. Has the “appropriate process” occurred, necessary for the District Court to hold lawful jurisdiction in this matter?

JURISDICTION OF THE DISTRICT COURT
11. The statutory jurisdiction of the District Courts to enforce internal revenue Summons is identified in Title 26 U.S.C. Sections 7402(b) and 7604(a).  Section 7604(a) states:
§ 7604. Enforcement of summons
 TA \l "§ 7604.  Enforcement of summons" \s "§ 7604.  Enforcement of summons" \c 2 
(a) Jurisdiction of district court 
If any person is summoned under the internal revenue laws to appear, to testify, or to produce books, papers, records, or other data, the United States district court for the district in which such person resides or is found shall have jurisdiction by appropriate process to compel such attendance, testimony, or production of books, papers, records, or other data.   (emphasis added)
12. And Section 7402(b) similarly states:
§ 7402. Jurisdiction of district courts TA \l "§ 7402. Jurisdiction of district courts" \s "§ 7402. Jurisdiction of district courts" \c 2 
 …. 
(b) To enforce summons 
If any person is summoned under the internal revenue laws to appear, to testify, or to produce books, papers, or other data, the district court of the United States for the district in which such person resides or may be found shall have jurisdiction by appropriate process to compel such attendance, testimony, or production of books, papers, or other data. (emphasis added)
13. These statutes both make it absolutely clear that the jurisdiction of the District Court over the enforcement of an internal revenue Summons is only established by the accomplishment of the specified “appropriate process”.  Both of these statutes invoke the same requirement of “appropriate process” under the statutes.   That requirement of “appropriate process” cannot be accomplished unless all of the specific requirements of the controlling statutes regarding the issuance, service, and enforcement of a Summons are meticulously followed and obeyed by the United States, its agents and officers (the I.R.S.), and the Courts, throughout the Summons enforcement process.
14. In this matter, those requirements have not been met.  In the instant matter the Summons has not been served by a person who is lawfully authorized by the statutes to serve a Summons enforcing or investigating alleged violations of Subtitle A provisions, which it has been averred by the Justice Department attorneys is the only Subtitle relevant to this particular dispute.
15. The true legal authority of Internal Revenue Service Agents, like Revenue Agent Hunter, to serve Internal Revenue Summons is clearly specified and spelled out in Title 26 U.S.C. Sec. 7608 (a). 
§ 7608. Authority of internal revenue enforcement officers TA \l "§ 7608. Authority of internal revenue enforcement officers" \s "§ 7608. Authority of internal revenue enforcement officers" \c 2 . 

(a) Enforcement of subtitle E and other laws pertaining to liquor, tobacco, and firearms  

Any investigator, agent, or other internal revenue officer by whatever term designated, whom the Secretary charges with the duty of enforcing any of the criminal, seizure, or forfeiture provisions of subtitle E or of any other law of the United States pertaining to the commodities subject to tax under such subtitle for the enforcement of which the Secretary is responsible may –
(1) carry firearms;
(2) execute and serve search warrants and arrest warrants, and serve subpoenas and summonses issued under authority of the United States;   (emphasis added)
As an “agent”, Revenue Agent Hunter is only authorized by this statute to serve a Summons under Subtitle E investigations, enforcing the  Subtitle E laws pertaining to liquor, tobacco, and firearms, commodities subject to tax.
16. Conversely, the authority to serve Summons issued under Subtitle A of Title 26, which would be the applicable and relevant authority to the instant matter, is specified in Section 7608 (b), which states:
§ 7608. Authority of internal revenue enforcement officers. TA \l "§ 7608. Authority of internal revenue enforcement officers" \s "§ 7608. Authority of internal revenue enforcement officers" \c 2  
       …
(b) Enforcement of laws relating to internal revenue other than subtitle E

(1) Any criminal investigator of the Intelligence Division of the Internal Revenue Service whom the Secretary charges with the duty of enforcing any of the criminal provisions of the internal revenue laws, any other criminal provisions of law relating to internal revenue for the enforcement of which the Secretary is responsible, or any other law for which the Secretary has delegated investigatory authority to the Internal Revenue Service, is, in the performance of his duties, authorized to perform the functions described in paragraph (2).
(2) The functions authorized under this subsection to be performed by an officer referred to in paragraph (1) are –
(A) to execute and serve search warrants and arrest warrants, and serve subpoenas and summonses issued under authority of the United States;     (emphasis added)
….  
17. Clearly and plainly, 26 U.S.C. Sec. 7608(b) specifies that only a criminal investigator of the Intelligence Division may serve a Summons outside of Subtitle E, i.e.: under Subtitle A, as in the instant matter.   Agent Hunter is not a criminal investigator of the Intelligence Division and has therefore violated 26 U.S.C. Sec. 7608(b) by serving a Summons that only a criminal investigator is authorized to serve.  Not surprisingly, since the law is consistent, she has also violated 26 U.S.C. Sec. 7608(a) by exceeding her true statutory authority as a Revenue Agent in serving a Summons that is not issued as part of a Subtitle E investigation or enforcement action.
18.   The Authority that is actually possessed by Agent Hunter is that specified in Title 26 U.S.C. Sec. 7608(a), supra, to only serve a Summons regarding the “criminal, seizure, or forfeiture provisions of subtitle E” or  “pertaining to the commodities subject to tax”.  
19. Subtitle E is not the stated basis for this investigation.  Subtitle A is the averred basis for this investigation, nor does this action in any way pertain to “liquor, tobacco or firearms” or any other “commodities subject to tax” as required by the statute.
20.   The Court should very carefully note the very specific distinction between the two very different authorities to serve Summons that is established in the written  law for the enforcement of the two different subtitles, A and E.  

21. The limited authority that Agent Hunter actually possesses as a Revenue Officer under 26 U.S.C. Sec. 7608(a), is to serve summons related to the enforcement of Subtitle E provisions.   That limited authority has been abused in the instant matter, being improperly used to serve a Summons concerning the investigation of Subtitle A provisions, not Subtitle E as required by the specific language of the code section, 7608(a).  
22.   The Justice Department has averred that Subtitle E is not a part of this action, but it was this Subtitle E authority, 26 U.S.C. Sec. 7608(a), that has been relied upon in this matter to have the Revenue Officer, instead of a “criminal investigator of the Intelligence Division”, improperly and unlawfully serve the Subtitle A Summons, by misusing her Subtitle E authority.  
23.   Therefore the  “appropriate process” necessary for the Court to have jurisdiction under 26 U.S.C. Sec. 7604(a) and 26 U.S.C. Sec. 7402(b) has been violated and poisoned by the misfeasance of the Revenue Agent, who wrongfully misused her Subtitle E – Alcohol, Tobacco & Firearms authority to improperly serve a summons regarding a Subtitle A enforcement investigation.  
24.   The process of the Court is abused by this misfeasance and blatant misuse of the statutory powers, and any hope of establishing the “appropriate process” that could establish jurisdiction for the District Court is destroyed.  The lawful jurisdiction of these Courts to enforce the Magistrate’s improper Order after entertaining objections, as was erroneously done, was invalidated by this inappropriate process, and jurisdiction was (and is still) beyond reach of the Courts because there can be no proper showing of statutory authority for the issuance and service of this Summons under 7608(b), as required by law to establish “appropriate process” under 7604(a) and 7402(b).
25.   Jurisdiction of the District Court to enforce an internal revenue Summons can only be established by “appropriate process” under 26 U.S.C. Sec. 7604(a) and 26 U.S.C. Sec. 7402(b).  “Appropriate process” cannot be established in this case because a criminal investigator of the Intelligence Division did not serve the Subtitle A Summons as required under 26 U.S.C. Sec. 7608(b)(1).   “Appropriate process” has been poisoned because the authority of Revenue Agent Gayle Hunter to serve summons under Subtitle E was improperly used in the instant matter to wrongfully and improperly serve a Summons related to Subtitle A income tax, instead of properly pertaining to Subtitle E commodities taxes.  Agent Hunter does not possess the authority necessary under 26 U.S.C. Sec. 7608(b) to serve Subtitle A Summons because she is not a “criminal investigator of the Intelligence Division”.
26.   Agent Hunter cannot misuse the authority of 26 U.S.C. Sec. 7608(a) – to serve a Summons under Subtitle E,  to accomplish an end that is not authorized by Sec. 7608(a), and that is also not authorized under Sec. 7608(b) – i.e.: the service of a Subtitle A Summons by a Revenue Agent rather than by a criminal investigator.   
27.   Title 26 U.S.C. Sec. 7608(b) controls and limits the enforcement authority of the United States and its officers investigating the enforcement of the Subtitle A provisions, and it does not make statutory provision for Revenue Agents to serve Subtitle A Summons, as has been inappropriately done in the instant matter.  
28.   The “appropriate process” required under 26 U.S.C. Sec. 7604(a) and 26 U.S.C. Sec. 7402(b) for the District Court to obtain jurisdiction in this matter has not been observed and is not present or intact, and never has been, and in applying for enforcement of this improperly issued and served Summons, the process of the court is severely abused.
29.   The facts and law in this case clearly and simply combine to show that there can be no showing of “appropriate process” in the instant matter, as required by 7604(a) and 7402(b) for the District Court to hold jurisdiction.  In fact, because of the lack of “appropriate process” in this case, the Magistrate and District Court never held jurisdiction to enforce the Summons in this matter. 
30.   This lack of jurisdiction, based on the improper use of the Revenue Agent’s authority to serve Summons under Subtitle E under 7608(a), was identified in Appellant’s original Petition to Quash.  That Petition was erroneously and wrongfully simply ignored by the Magistrate, who improperly issued his Order without lawful authority, improperly mandating Appellant’s testimony and the production of books and records under threat of indeterminate imprisonment, without giving pro se Appellant any required Notice of the Appellant’s right to object within 10 days to the Magistrate’s decision, see Wells v. Shriners Hospital TA \l "Wells v. Shriners Hospital" \s "Wells v. Shriners Hospital" \c 1 , 109 F.3d 198, 200-201 (4th Cir. 1997), and/or the consequences of failing to do so, see Wright v. Collins TA \l "Wright v. Collins" \s "Wright v. Collins" \c 1 , 766 F.2d 841, 846-847 (4th Cir. 1985).
31.   The Magistrate himself invalidates the “appropriate process” required for the District Court to hold jurisdiction by issuing an unauthorized and improper Order on August 23rd, instead of properly  issuing a “proposed findings of fact and a proposed disposition” as required by Title 28 Sec. 636(b)(1)(B) and (C).   The Magistrate himself failed to comply with this required “appropriate process” and consequently invalidated the District Court’s jurisdiction to proceed further with enforcement of the instant Summons or the Magistrate’s improper Order.
32.   The Magistrate himself, by usurping the authority of the District Court and issuing an improper and unauthorized Order, invalidated the required “appropriate process” from which the jurisdiction of the District Court would have been lawfully derived to proceed with actions to enforce the Summons.   

33.   As a consequence, the District Court lost all of its jurisdiction in this matter to affirm, uphold, enforce, or entertain objections to the August 23rd Order of the Magistrate, or to proceed any further with any enforcement of the Summons, and should have recognized the improper nature of that Order on August 23rd and the inappropriate process that had occurred regarding it.
B. Was Powell v. United States improperly invoked as the precedent to control and settle this matter under ?

34.   Powell v. United States was not the proper case for the Magistrate to adopt and apply as precedent to settle this matter, because Powell is an inappropriate and improper decision to apply to the circumstances present in this action.    Powell was a decision taken through the absence of consideration for any Fifth Amendment rights of the parties involved in that dispute because that case involved the compelled production of a corporation’s books and records, not an individual citizen’s.
35.   In Powell, the court did not consider, and did not need to consider, any Fifth Amendment rights of the party whose books and records were being compelled to be produced for inspection, because it was a corporation, William Penn Laundry, Inc.,  that under Wilson v. United States" \s "Wilson v. United States" \c 1 Wilson v. United States
, 221 U.S. 361, 31 S.Ct. 538 (1911) did not possess any 5th Amendment right to a protection from self-incrimination. 
36.   In Powell the court properly ignored the issue of the Fifth Amendment Rights against self incrimination, and properly did not need to take those Rights into consideration in taking its decision, because corporations don’t possess a Fifth Amendment Right to any protection from self-incrimination, and this has been recognized by the courts as a legal fact since that 1911 Wilson decision.   
37.   However, in the instant matter, it is a citizen’s personal records that were sought to be compelled for production, not a corporation’s.   Because this matter involves the compelled production of books and records of a citizen, not a corporation, it was necessary for the Court to address and assess the impact, or potential impact, of that compelled production on the citizen’s Fifth Amendment rights against self-incrimination.  The Magistrate refused to even consider this possibility, and improperly avoided doing so by invoking the corporate Powell decision, where those 5th Amendment rights were never considered because they did not exist to be considered in that case, effectively improperly circumventing all consideration for the Appellant’s 5th Amendment right in the instant matter.
38.   By invoking the Powell corporate decision to decide this matter, the Magistrate improperly neglected and erroneously avoided addressing and dealing with any of the issues impacting, or potentially impacting, the fifth Amendment right of the Appellant as a citizen, that were properly raised beforehand as issues.    It is entirely improper to use that corporate decision, where the corporation does not possess any Fifth Amendment right (to a protection from self-incrimination) to be considered, to control the actions, property, books and records, and compel the testimony of an individual, in circumstances where his or her Fifth Amendment rights do exist, are indeed applicable, and demanded addressing and consideration for the impact to them by the events in process.

39.   The government has averred that the allegations being investigated are potentially criminal allegations that carry the possibility of criminal charges being filed against the Appellant as a result of the testimony, information, books, and records that the Appellant has been wrongfully forced to make and turn over to the Revenue Agent, under actual threat from the Magistrate of indeterminate imprisonment.
40.   Protection from compulsory testimony designed to implicate an individual in a crime, has been secured through the Fifth Amendment and has been one of the most sacred principles known to American jurisprudence.  This principle of the Fifth Amendment protection from compulsory testimony, absent a grant of immunity, has seen no erosion in its application since first expounded and requires but few citations to support it; see Hale v. Henkel" \s "Hale v. Henkel" \c 1 Hale v. Henkel
, 201 U.S. 43, 26 S.Ct. 370 (1906), Blau v. United States" \s "Blau v. United States" \c 1 Blau v. United States
, 340 U.S. 159, 71 S.Ct. 223 (1950), and Hoffman v. United States" \s "Hoffman v. United States" \c 1 Hoffman v. United States
, 341 U.S. 479, 71 S.Ct. 814 (1951). 
41.   The question of Fifth Amendment protection for the books, records and personal documents of a witness who may be implicated in a crime was first considered in Boyd v. United States" \s "Boyd v. United States" \c 1 Boyd v. United States
, 116 U.S. 616, 6 S.Ct. 524 (1886), where the Supreme Court expanded Fifth Amendment protection against compulsory testimony to include the production of books and records of the witness. In granting such protection, the Court held that:

"And any compulsory discovery by extorting the party's oath, or compelling the production of his private books and papers, to convict him of crime, or to forfeit his property, is contrary to the principles of a free government. It is abhorrent to the instincts of an Englishman; it is abhorrent to the instincts of an American. It may suit the purposes of despotic power, but it cannot abide the pure atmosphere of political liberty and personal freedom," Boyd v. United States
, 116 U.S. 616, at 631-32 (1886). 

And further stated:

"And we are further of opinion that a compulsory production of the private books and papers of the owner of goods sought to be forfeited in such a suit is compelling him to be a witness against himself, within the meaning of the fifth amendment to the Constitution, and is the equivalent of a search and seizure -- and an unreasonable search and seizure -- within the meaning of the fourth amendment," Boyd v. United States
, 116 U.S. 616, at 634-35 (1886).
42.   Since the decision in Boyd, the Supreme Court has on some occasions limited the full import of that historic ruling. In Wilson v. United States
, 221 U.S. 361, 31 S.Ct. 538 (1911), the Court held that the Boyd principle did not apply to corporations; see also United States v. Peter TA \l "United States v. Peter" \s "United States v. Peter" \c 1 , 479 F.2d 147 (6th Cir. 1973); and In Re Grand Jury Empanelled March 8, 1983 TA \l "In Re Grand Jury Empanelled March 8, 1983" \s "In Re Grand Jury Empanelled March 8, 1983" \c 1 , 722 F.2d 294 (6th Cir. 1983).   It is through this Wilson decision that Powell was decided on the basis of liability alone, without consideration for the Fifth Amendment rights of the summoned party to a protection from self-incrimination.
43.   The Fifth Amendment to the U.S. Constitution states that no person shall be compelled to be a "witness" against himself in a criminal prosecution or an investigation to collect evidence leading up to a criminal prosecution.  Similar provisions exist in the constitutions of the various states of our nation.

44.    What the Supreme Court has directed is that an accused cannot be compelled to produce his own incriminating books and records because such would involve to a degree an amount of authentication of such books and records on the part of the accused; such is tantamount to compelled testimony specifically proscribed by the Fifth Amendment. 
45.   In summary, what the Supreme Court has commanded is that if the government desires to obtain personal books and records and use the same against the accused, it must be done through witnesses other than the accused himself.   
46.  It was entirely improper, inappropriate and erroneous for the Magistrate to invoke United States v. Powell, a decision taken regarding the production of the books and records of a corporation that does not possess any Fifth Amendment rights, and to apply and use that decision to Order the production of a citizen’s personal books and records, and to compel him to provide testimony as well, under circumstances that indeed demanded that the Fifth Amendment rights of the individual, and the impact, or potential impact to them, be considered by the Court before issuing the Order.
C. Did the Magistrate have lawful authority to issue an Order enforcing the I.R.S. Summons?

STATUTORY AUTHORITIES OF THE MAGISTRATE
47.   Internal Revenue Code restricts the power to enforce a § 7602 summons to the district courts. See I.R.C. §§ 7402(b), 7604(a); United States v. Wisnowski TA \l "United States v. Wisnowski" \s "United States v. Wisnowski" \c 1 , 580 F.2d 149, 150 (5th Cir. 1978), reh. denied, 585 F.2d 521.   Furthermore, a district court may not permit, and the parties may not consent to, extension of the power of the Magistrate to enter final judgment in an area where such power is restricted to the district courts. United States Steelworkers of America, AFL-CIO v. Bishop TA \l "United States Steelworkers of America, AFL-CIO v. Bishop" \s "United States Steelworkers of America, AFL-CIO v. Bishop" \c 1 , 598 F.2d 408 (5th Cir. 1979).    The power to issue an Order is denied to the Magistrate except under the very explicit circumstances specified under Title 7604(b).  

48. The Magistrate’s true lawful authority to act to enforce a Summons is clearly identified in statute.  Title 26 Sec. 7604 (b) clearly states

§ 7604. Enforcement of summons TA \l "§ 7604.  Enforcement of summons" \s "§ 7604.  Enforcement of summons" \c 2 
…

(b) Enforcement.   Whenever any person summoned under section 6420 (e)(2), 6421 (g)(2), 6427 (j)(2), or 7602 neglects or refuses to obey such summons, or to produce books, papers, rec​ords, or other data, or to give testimony, as required, the Secretary may apply to the judge of the district court or to a United States magistrate judge for the district within which the person so summoned resides or is found for an attachment against him as for a contempt. It shall be the duty of the judge or magistrate judge to hear the application, and, if satisfactory proof is made, to issue an attachment, directed to some proper officer, for the arrest of such person, and upon his being brought before him to proceed to a hearing of the case; and upon such hearing the judge or the United States magistrate judge shall have power to make such order as he shall deem proper, not inconsistent with the law for the punishment of contempts, to enforce obedience to the requirements of the summons and to punish such person for his default or disobedience.  (emphasis added)
49.   In the instant matter there is no evidence of neglect or refusal by Appellant on the record of the Court.  There is no attachment for contempt. There is no record of any arrest.   Appellant acted in a timely manner to answer the Summons as he was lawfully required, pointing out:

     A.) the numerous defects present in the Summons as detailed in   
     Appellant’s Petition to Quash and appeal Memorandum, and

     B.) the violation of appropriate process effected by Agent Hunter’s 
     violations of Title 26 U.S.C. Sec. 7608(a) and (b), supra, 
     violating the statutory provisions for the proper use of the 
     Revenue Agent’s authority to serve Summons only under 
     Subtitle E.  

50.  Appellant answered the Summons without neglect or refusal.  There has never been any attachment issued by any Court regarding Appellant for contempt, and there has never been any arrest of the Appellant effected in these matters, as required under 7604(b) for the Magistrate to legitimately hold the power to issue an Order.  In order for the Magistrate to hold a lawful authority to issue the Order that he issued, all of the preceding listed events must have occurred, and have not.  They are all pre-requisite to the issuance of any Order by the Magistrate regarding the enforcement of any Summons under these provisions of 7604(b).  
51.  According to Section 7604(b), without this entire chain of events in   
  sequence – i.e.:
a. neglect or refusal by Appellant to respond to the Summons, 
b. a warrant issued for contempt upon application by the Secretary for such, 
c. an arrest of the Appellant by an authorized officer after 
d. a finding of contempt by a judge (or Magistrate), and
e. the bringing of the arrested subject  before the Magistrate for a 
    hearing; 
then there can be no legal authority that is possessed by the Magistrate to issue any final Order regarding the enforcement of an IRS Summons.   None of these required events ever occurred in this case, and none of these events are shown on the record of this Court for this case.  The Magistrate’s Order of Aug. 23rd, enforcing the Summons, was clearly issued improperly and not lawfully under the authority of 26 U.S.C. Sec. 7604(b).
52.   Title 28 Section 636 provides the general authority of the Magistrate judges. Subsection (a) of that statute specifies:
§ 636. Jurisdiction, powers, and temporary assignment TA \l "§ 636. Jurisdiction, powers, and temporary assignment" \s "§ 636. Jurisdiction, powers, and temporary assignment" \c 2 
(a) Each United States magistrate judge serving under this chapter shall have within the district in which sessions are held by the court that appointed the magistrate judge, at other places where that court may function, and elsewhere as authorized by law— 
(1) all powers and duties conferred or imposed upon United States commissioners by law or by the Rules of Criminal Procedure for the United States District Courts; 
(2) the power to administer oaths and affirmations, issue orders pursuant to section 3142 of title 18 concerning release or detention of persons pending trial, and take acknowledgements, affidavits, and depositions; 
(3) the power to conduct trials under section 3401, title 18, United States Code, in conformity with and subject to the limitations of that section; 
(4) the power to enter a sentence for a petty offense; and 
(5) the power to enter a sentence for a class A misdemeanor in a case in which the parties have consented. 

53.  Noticeably lacking here under subsection (a), is any authority to act under Title 26, and none specifically established to enforce an IRS Summons issued under Subtitle A of Title 26.  That authority comes only from the satisfaction of the “appropriate process” required under 26 U.S.C. §§ 7402(b) and 7604(a), supra.
54. Subsection (b) of this section, 28 U.S.C. Sec. 636, further provides:
§ 636. Jurisdiction, powers, and temporary assignment TA \s "§ 636. Jurisdiction, powers, and temporary assignment" 
(b) 

     (1) Notwithstanding any provision of law to the contrary— 

(A) a judge may designate a magistrate judge to hear and determine any pretrial matter pending before the court, except a motion for injunctive relief, for judgment on the pleadings, for summary judgment, to dismiss or quash an indictment or information made by the defendant, to suppress evidence in a criminal case, to dismiss or to permit maintenance of a class action, to dismiss for failure to state a claim upon which relief can be granted, and to involuntarily dismiss an action. A judge of the court may reconsider any pretrial matter under this subparagraph (A) where it has been shown that the magistrate judge’s order is clearly erroneous or contrary to law. 

(B) a judge may also designate a magistrate judge to conduct hearings, including evidentiary hearings, and to submit to a judge of the court proposed findings of fact and recommendations for the disposition, by a judge of the court, of any motion excepted in subparagraph (A), of applications for post-trial relief made by individuals convicted of criminal offenses and of prisoner petitions challenging conditions of confinement. 
(C) the magistrate judge shall file his proposed findings and recommendations under subparagraph (B) with the court and a copy shall forthwith be mailed to all parties.  Within ten days after being served with a copy, any party may serve and file written objections to such proposed findings and recommendations as provided by rules of court. … (emphasis added)
55.   Under subparagraph (b)(1)(B) of Sec. 636, the Magistrate is only authorized to conduct an evidentiary hearing, and is in fact required to afford an evidentiary opportunity to the Appellant through that hearing   Rather than conduct an evidentiary or show cause hearing, the Magistrate conducted an unauthorized Summary Judgment Hearing, prejudicially favoring the government at every turn by denying all reasonable requests of the Appellant to procure evidence in his favor from the government’s own record systems on a number of issues and terminating the hearing prematurely in order to prevent the subpoenaed Revenue Agent from testifying concerning her perjury and false accusations.  
56.   To wit: Appellant’s Motion for Postponement, to have time to research the issues and to write a full reply to the improper use of the Powell decision was denied.   Appellant’s Motion to Compel the Production of Documents from the government that could have established evidence in favor of the Appellant regarding alleged tax liabilities was denied.   Appellant’s accusations of IRS fraud by computer fraud, perpetrated by the IRS in order to initiate the investigation, was ignored, and Appellant’s attempt to compel the production of computer records that may have proven said accusation true, was denied.
57.   Further: Appellant’s accusation that Agent Hunter committed perjury in her Statement to the Court was ignored, and Appellant was denied the opportunity to question his accuser, Agent Hunter, by the Court’s stopping the summarily conducted hearing prematurely in order to declare it didn’t understand any of the arguments made and immediately issue, from a self-declared total lack of understanding, an improper and unauthorized final Order enforcing the Summons, instead of issuing a report of “proposed findings of fact and a proposed disposition” as required by law after hearing all the evidence.  (Thereby invalidating the statutory requirements of appropriate process necessary for jurisdiction of the District Court to exist).  The Magistrate further failed to notify Appellant as a pro se litigant of any right or requirement to object within 10 days of the Order, or of any legal consequences for failing to do so.  
58.   An Order, that we now clearly see, the Magistrate had no proper legal authority at all to issue under the controlling circumstances, and that he unlawfully usurped the authority of the District Court, and destroyed its jurisdiction, in doing so.   
59.   The Magistrate did not comply with the requirement to provide Appellant with the opportunity to introduce evidence in his favor and did not conduct an evidentiary hearing.  In fact, as the record of the Court in the form of the Docket Sheet for this case clearly shows, the Magistrate did everything in his power to ensure that no evidence at all could possibly arise out of the hearing that he conducted by denying every pre-hearing motion made by the Appellant in his efforts to exercise his rights to have compulsory process for obtaining witnesses and to obtain evidentiary records relevant to the dispute that operate in his favor.  This was no evidentiary hearing or proceeding at all, by any stretch of the imagination.  This was a summary judgment hearing, which the Magistrate was not authorized to conduct.
D. Did the Magistrate violate due process and the rights of the Pro Se Appellant?
60.   The Magistrate violated the rights of the pro se Appellant and the requirement for due process, because the Magistrate was required to notify the pro se Appellant of a right to object to the Magistrate’s action within 10 days, before any enforcement took place (see Wells v. Shriners Hospital TA \l "Wells v. Shriners Hospital" \s "Wells v. Shriners Hospital" \c 1 , 109 F.3d 198, 200-201 (4th Cir. 1997)), and failed to notify Appellant of that right.   

61.    Additionally, the Magistrate failed to notify the Pro Se Appellant of the consequences of failing to object within 10 days, as he was required to do, see Wright v. Collins TA \l "Wright v. Collins" \s "Wright v. Collins" \c 1 , 766 F.2d 841, 846-847 (4th Cir. 1985).   

62.   Finally, the Magistrate violated the 6th Amendment rights of the Respondent by denying him the opportunity to question his accuser, Revenue Agent Hunter, who had specifically been subpoenaed to the hearing to be called to testify, and to be questioned under oath by the Respondent concerning allegations of perjury and false accusations made in the Revenue Agent’s sworn statement, concerning the activities under investigation alleged to have been committed by the Respondent.
63.   In prematurely terminating the hearing, even as the Appellant was trying to ask questions of the Revenue Agent, the Magistrate denied the Appellant his 6th Amendment rights to both:
a. be confronted by and question the witnesses against him; and 
b. to have compulsory process for obtaining witnesses in his favor
64.   The compulsory process for obtaining witnesses in one’s favor is not satisfied merely by allowing an individual to Subpoena a witness to compel their appearance in court room.  Defendant / Respondents must be allowed to actually call those subpoenaed witnesses to the stand, to be sworn in to be questioned and to testify under oath, before the Court issues any Order, in order for the constitutionally required “compulsory process” to be complete.  

65.   When it became apparent to the bench that the pro se Appellant/Respondent wanted to question the Revenue Agent under oath on the witness stand, the Magistrate prematurely terminated the hearing, specifically in order to deny Respondent any opportunity to properly question under oath the Revenue Agent concerning the alleged perjury and false allegations made in her statement.
66.   The Magistrate failed his duty to do any of these acts, known to be required, and then improperly deprived Appellant of his 4th Amendment right to be secure in his papers and his 5th Amendment right to a protection from self-incrimination, by ordering him to give up those rights, under actual threat of indeterminate imprisonment, while intentionally and improperly circumventing consideration for Appellant’s 5th Amendment right to a guarantee of protection from self-incrimination, by invoking a corporate decision (Powell) where that right did not need to be considered because it did not exist to be considered in that case. 

67.   And finally, the Court violated the requirement to provide due process by allowing the Magistrate to improperly issue a purportedly final Order (see United States Steelworkers of America, AFL-CIO v. Bishop TA \l "United States Steelworkers of America, AFL-CIO v. Bishop" \s "United States Steelworkers of America, AFL-CIO v. Bishop" \c 1 , 598 F.2d 408 (5th Cir. 1979)) rather than an interim report or proposed finding, as required by law.

E. Is the District Court’s assertion, that it will “construe” the August 23rd Order of the Magistrate as a “proposed findings of fact and proposed disposition”, two months after the Order has already been improperly enforced as an Order of the Court, an abuse of the court’s discretion?

68.   The Court’s assertion, in the November 9th Amended Order of the Court, stating that it will “construe” the Magistrate’s Order as a mere “proposed findings of fact and a proposed disposition” is an abuse of the Court’s discretion because it is improper and prejudicial for the District Court to construe in an ex-post facto manner, a construction of events that is both pure fiction and prejudicially damaging to the Appellant, his case, and his rights because it attempts to alter  the actual, true facts of the dispute from those which actually occurred. 
69.   The Court inexplicably declared that it would simply ignore the documented facts of this case as shown on its own Docket Sheet, and instead make up new facts, and re-write the dispute, to make them fit and suit the bench’s desired outcome in matter.   This is a clear abuse of the Court’s discretion.  
70.   The Court is not empowered to ignore the actual facts of a matter and attempt to retroactively re-write, or “construe” them, in any non-factual manner at all, or in any manner other than that which they actually occurred, for any purpose.  This is a clear abuse of the Court’s discretion.

71.   The court is not allowed to adopt fiction as the basis for a proceeding or Order.   This is a clear abuse of the Court’s discretion because it is not based in fact, but on false construction.
F. Is that fictional, ex-post facto false construction prejudicial to the Appellant, and a violation of Appellant’s rights to Due Process under the 5th Amendment?
PREJUDICAL EX-POST FACTO FALSE CONSTRUCTION
72.   This Amended Order constitutes reversible error because this proposed novel “construction”, is a fictional interpretation of events, and is egregiously prejudicial to the Appellant and his constitutional rights, which have clearly been improperly violated by the Magistrate’s usurping the Authority of the District Court in wrongfully and improperly issuing an Order enforcing the Summons and threatening the Appellant with imprisonment if he did not do exactly as the Magistrate Ordered.  
73.  That ex-post facto construction is also, as a direct contradiction to the facts of the case as shown on the record of the Court, pure fiction and as such, a violation of the requirements of Due Process under the 5th Amendment.  
74.   The requirements of Due Process do not allow the Court to invent by fiction a new case history, and to construe events in a non-factual manner.  In a “construction” other than that which they actually occurred, one of pure fiction.  
75.   The requirements of Due Process do not allow the Court to pretend that events have occurred, when in fact they have not.  No report or recommendation was ever written by the Magistrate as required by the statutes under Section 636(b)(1)(B), supra.  The requirements of Due Process do not allow the Court to pretend that violations have not occurred, when in fact they have.   The Magistrate usurped the authority of the District Court and improperly issued an Order he was not authorized to make.  The Court’s proposal to construe, in an ex-post facto fashion, events in a manner that never actually occurred, is incredibly improper, and is extremely prejudicial to Appellant and his Rights.  The requirements of Due Process do not allow the Court to prejudicially alter the facts of a case as shown in the Court’s own records of the case, to suit the Court’s desired outcome in the case.
76.  The requirements of Due Process do not allow the Court to cover up the Magistrate’s error, or to inappropriately favor the government, or to “construe” a false set of facts into existence in order to effect a pre-determined result or outcome that is desired by the Court.
77.   Through this novel construction, the Court attempts to invent a complete fiction that blatantly contradicts what is documented on the record of the District Court as this case’s true history.   Due Process requires that the Court not attempt to alter the facts of this case as they are actually documented on the written record of the Court in the case.  
78.   The record is clear.  The face of the document itself is styled as an ORDER issued August 23rd by the Magistrate.  The Court’s own Docket Sheet for this case is irrefutable and shows an Order emanating from the Court on August 23rd.  It clearly shows the Magistrate issued an Order on August 23rd, not a recommendation or a report, or even a “proposed findings of fact and a proposed disposition” as required by law.  
79.   The Magistrate issued an improper Order, and as it has now been shown, it was in fact, an unlawful Order that the Magistrate had no authority to issue.  The erroneous and improper enforcement of that unauthorized and inappropriate Order has obliterated the Appellant’s 4th and 5th Amendment rights, which were not properly taken into consideration by the Magistrate in applying the decision taken in the Powell case to inappropriately decide this non-corporate matter on the nefarious issue of alleged, presumed liability that was never identified in statute.  That improper, inappropriate, and unauthorized August 23rd Order of the Magistrate should now be vacated, together with the Amended Order of the District Court of November 6th, and the Final Order of the District Court as of August 19th, 2008, herein being appealed.

80.   The Magistrate himself invalidates the “appropriate process” required for the District Court to hold jurisdiction by usurping the authority of the Court and himself issuing an unauthorized and improper Order (of August 23rd), instead of merely issuing a report and recommendation or “proposed findings of fact and a proposed disposition” as required by Title 28 Sec. 636(b)(1)(B) and (C), the “appropriate process”.  
81.   The Magistrate himself, by issuing the improper Order, acted to violate and in fact invalidated, the required “appropriate process” from which the jurisdiction of the District Court would have been lawfully derived to proceed further with enforcement.   Consequently, the District Court had lost its jurisdiction to subsequently affirm, uphold, or enforce the improper August 23rd Order of the Magistrate, and this Circuit Court bench should now recognize the improper and inappropriate nature of the Magistrate’s action in usurping the authority of the District Court and improperly issuing an allegedly final Order.  The Circuit Court should now restore and repair Appellant’s 4th and 5th Amendment rights, by declaring the Magistrate’s and the District Court’s actions erroneous, vacating the improper Orders, and reversing their damaging effects in order to restore Appellant’s constitutional rights.   
82.   It was totally improper for the District Court to pretend to entertain written objections to the improper August 19th Order of the Magistrate, two months after the unlawful Order had already been wrongfully enforced as an Order of the Court.   Is the District Court a mere rubber stamp to cover up the unlawful acts committed by the Magistrate?  
83.   Any hearing regarding objections to a report should have taken place before the Summons was improperly Ordered to be enforced by the Magistrate.   Under 28 U.S.C. 636(b)(1)(B), supra, the Magistrate was required to file a report or “proposed findings of fact and a proposed disposition” to which objections could be made by the Appellant within 10 days. Instead, the Magistrate usurped the authority of the District Court and improperly and inappropriately issued what amounts to, and is now recognized as, a counterfeited forgery, posing as an Order of the Court.
84.   The District Court’s Amended Order of November 9th giving Appellant 10 (ten) days to object, two months after the August 23rd Order had already been enforced (improperly), is absolute nonsense because the damage to Appellant’s rights had already been done.  There has never been any report written by the Magistrate to object to.  There still is no “report” or “proposed findings of fact and a proposed disposition” at all today, to object to, that has ever been written by the Magistrate, that cites any laws, regulations, or proper Supreme Court decisions involving citizens or addressing or explaining the preservation of their 5th Amendment rights.  
85.   Now we have the incredibly ridiculous circumstance of the District Court itself denying the existence of, and refusing to recognize, its own Order.   Probably because the Court knows it was issued improperly by the Magistrate, in clear violation of the law and Appellant’s constitutional rights.   An Order that is clearly documented as such (an Order), both on its own face, and in the Court’s own records as shown on the Docket Sheet from the District Court for this case.  

86.   Neither the government, nor the Court, can now credibly or legitimately argue that this August 23rd Order issued by the Magistrate is, or ever was, anything other than an improper and inappropriate Order, issued by a Magistrate without proper legal authority to do so.  The factual existence of the Order cannot now be denied, and it cannot now be legitimately construed in a prejudicial, ex-post facto, fictional manner by the Court as a mere “proposed findings of fact and a proposed disposition”.   
G. Is Appellant entitled to a hearing to establish, through corroborating testimony of eye witnesses to the event, that the transcript of the Hearing has been altered by edited deletions and is not a complete and true audio, or written, record of the proceeding?

87.   Appellant believes that the District Court has again acted prejudicially in summarily denying the Appellant’s Motion to Amend the Transcript of the August 23rd Hearing, without any additional hearing being afforded to the Appellant to demonstrate the accuracy of his assertions, through corroborating testimony of eye witnesses to the hearing, regarding the removal of lines spoken by the Magistrate from the transcribed record of the hearing.
88.   Appellant believes that he is entitled to a hearing with testimony by eye witnesses to establish the accuracy of his assertion that the transcript of the hearing held on August 23rd is not complete, having been edited to remove obviously prejudicial statements made by the Magistrate while ruling. Also, to finally be allowed to question the Revenue Agent under oath.  

89.   Appellant does not dispute what is shown on the transcript.  He does however, dispute the completeness of that transcript, knowing for a fact that it is incomplete and has obviously been manipulated and altered in violation of the law, as the Magistrate’s loud declarations, made seconds before ruling, declaring that he did not understand a single word or argument that Appellant presented, has been prejudicially, magically, and illegally removed from the audio and written transcripts of the hearing.   
90.   It was entirely improper for the Magistrate to declare he didn’t understand the arguments, and then rule out of an admitted total lack of understanding. Now the Court tries to cover up both the prejudicial disconsideration, and the crime committed of manipulating the transcript and deleting spoken portions of the hearing from it.   If the Magistrate didn’t understand the arguments presented, he should have taken time to consider them, or to ask questions in order to try to understand the issues and arguments presented, before ruling.  
91.   It is entirely prejudicial and improper for the bench to declare it does not understand a matter, and then nevertheless, issue a ruling to dispose of it.   If the Court doesn’t understand a matter, then it cannot legitimately issue a ruling regarding it.  Otherwise, it is not ruling from a proper understanding of the law, only out of admitted ignorance of it, and that is not justice, only INJUSTICE and TYRANNY, and obviously so.
92.   Rule 10 of the Federal Rules of Appellate Procedure states:
Rule 10

…

    (e) Correction or Modification of the Record.

(1) If any difference arises about whether the record truly 
   discloses what occurred in the district court, the difference must 
   be submitted to and settled by that court and the record 
   conformed accordingly.

(2) If anything material to either party is omitted from or   
   misstated in the record by error or accident, the omission or 
   misstatement may be corrected and a supplemental record may  
   be certified and forwarded:

(A) on stipulation of the parties;

(B) by the district court before or after the record has been 
         forwarded; or

(C) by the court of appeals. 
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(3) All other questions as to the form and content of the record   
   must be presented to the court of appeals.


Rule 10 clearly places it within the power of the lower Courts to investigate and correct the transcript to any hearing if necessary, in order to make it a complete and truly accurate record of events as they actually transpired in the courtroom.

SUMMARY AND CONCLUSION

93. The improper and inappropriate actions engaged in by both the Revenue Agent, as identified under 26 U.S.C. § 7608 (a) and (b) in serving a Summons that she is not authorized by law to serve under Subtitle A, and of the Magistrate in usurping the authority of the District Court by improperly issuing a purportedly final Order, invalidated the jurisdiction of the District Court, which is dependent upon the “appropriate process” required by law under §§ 7604(a) and 7402(b).  Without addressing and establishing jurisdiction through the ensured accomplishment of “appropriate process”, the District Court had no authority to continue with proceedings and entertain objections to, or Order the upholding of the enforcement of the Summons.

94.  A summons enforcement Order is a final dispositive and appealable order, Reisman v. Caplin TA \l "Reisman v. Caplin" \s "Reisman v. Caplin" \c 1 , 375 U.S. 440, 449 (1964), beyond the authority of a magistrate judge to issue. United States v. First Nat'l Bank TA \l "United States v. First Nat'l Bank" \s "United States v. First Nat'l Bank" \c 1 , 628 F.2d 871, 873 (5th Cir. 1980); United States v. Wisnowski TA \s "United States v. Wisnowski" , 580 F.2d 149 (5th Cir. 1978).  An appeal from an "Order" issued by a magistrate judge, absent consent of the parties, enforcing a summons will be subject to dismissal on the grounds that the order is not final. United States v. Jones TA \l "United States v. Jones" \s "United States v. Jones" \c 1 , 581 F.2d 816, 817 (10th Cir. 1978). See also Colorado Bldg. & Constr. Trades Council v. B.B. Andersen Constr. Co. TA \l "Colorado Bldg. & Constr. Trades Council v. B.B. Andersen Constr. Co." \s "Colorado Bldg. & Constr. Trades Council v. B.B. Andersen Constr. Co." \c 1 ,879 F.2d 809, 811 (10th Cir. 1989).  
95. On August 23rd The Magistrate was required by law to write a report or a “proposed findings of fact and a proposed disposition”, and was not authorized to issue an Order enforcing the Summons.   Internal Revenue Code restricts the power to enforce an IRS Summons to the District Courts, see United States v. Wisnowski TA \s "United States v. Wisnowski" , 580 F.2d 149, 150 (5th Cir. 1978), and does not extend that authority to the Magistrate until after an arrest for contempt has been made, see 26 USC Sec. 7402(b).   

96.   The Magistrate was further required to notify the pro se Appellant of his rights to object to the Magistrate’s action within 10 days, before any enforcement took place, see Wells v. Shriners Hospital TA \l "Wells v. Shriners Hospital" \s "Wells v. Shriners Hospital" \c 1 , 109 F.3d 198, 200-201 (4th Cir. 1997), and failed to do so, violating the well established history of carefully preserving the rights of pro se litigants, as the courts are both historically, and morally, required to do.
97.  Additionally, the Magistrate failed to notify the Pro Se Appellant of the consequences of failing to object within 10 days to the Magistrates Order, rather than to Appeal the decision within the time frames provided by Rule 4 of the Rules of Appellate Procedure.   The Magistrate is required to provide this notice, see Wright v. Collins TA \l "Wright v. Collins" \s "Wright v. Collins" \c 1 , 766 F.2d 841, 846-847 (4th Cir. 1985).   The Magistrate failed his known duty to do any of these required acts, and then acted improperly by issuing a purportedly final Order instead of a report or proposed finding as required under 28 U.S.C. Section 636(b)(1)(B).
98. Finally, The Magistrate has improperly and erroneously invoked and relied upon the United States v. Powell decision to settle this matter.  The District Court bench specifically ordered the Appellant on November 9th, 2008, to identify why he believed the Powell decision was misapplied by the Magistrate, and now the Court refuses to address the objection put forward by Appellant in response to that being made the issue before the court.  
99. Powell was a decision involving the compelled production of a corporation’s books and records.  In that case the Fifth Amendment right to the protection from self-incrimination was properly not considered by the Court, because the right did not exist to be considered (see Wilson v. United States" \s "Wilson v. United States" \c 1 Wilson v. United States
, 221 U.S. 361, 31 S.Ct. 538 (1911).    Corporations don’t possess a Fifth Amendment right to a protection from self-incrimination, and since that Wilson decision in 1911 the courts have recognized that as a fact of law.   The citizen Appellant in the instant matter, however, does possess a 5th Amendment right, and the District Court inexplicably refuses to address or even acknowledge the difference between the two sets of circumstances in the two different cases, pretending rather that the objection was never made by refusing to address it.
100. By erroneously invoking the Powell decision, the court conveniently circumvented and completely bypassed that Fifth Amendment right of the Appellant, and all consideration for it.  The Court even fails to evaluate whether or not there is any possible potential impact to that right, in a dispute where that right does indeed exist, unlike in Powell, and under circumstances which indeed demanded that the right be taken into consideration by the Court.  Consideration that should have been provided before the Court Ordered Appellant, under actual threat of indeterminate imprisonment, to give up his 4th and 5th Amendment rights and turn over to the Revenue Agent books and records, and to give testimony.
101.   Appellant never voluntarily gave up any of his constitutional rights. Appellant was improperly and unlawfully ordered by the Magistrate on August 23rd, 2007, to give up his 4th and 5th Amendment rights, produce books and records, and give testimony, under pain of indeterminate imprisonment for a failure to do so.  UNDER ACTUAL THREAT FROM THE MAGISTRATE OF PAIN OF IMPRISONMENT, APPELLANT INVOLUNTARILY COMPLIED WITH THE MAGISTRATE’S UNLAWFUL ORDER, and then timely filed appeal as a pro se litigant under the Rules of Appellate Procedure.
102.  Appellant was further denied his rights to due process under the 5th Amendment, and to object before enforcement of the Summons through,
a) the Magistrate’s failure to do its known duty to inform a pro se Appellant of his right to object within 10 days, and, 

b) the District Court’s failure to monitor and control the actions of its agents, the Magistrate. 

The District Court apparently chose rather, to allow the Magistrate to try and deceive the Appellant by “bluff” as to the true nature and actual limits of the Magistrate’s authority to issue a report or finding at the August 23rd hearing, but not a final Order, and now the Court wants to pretend that is legitimate behavior for the Courts to engage in.  

103. The Court even ignores its own initial summary of the limited powers of the Magistrate under the known history of judicial rulings, delivered by the District Court (Judge Moon) in his first Order in this case, issued on November 6th, 2007.  Previous to issuing that Order on November 6th, the Judge engaged in ex-parte communications with the United States Justice Department and tried to dismiss this case for not being timely appealed by accepting and acting on a Motion made by the United States without allowing Appellant an opportunity to respond to the government’s erroneous argument.  While this ex-parte error was reversed by the bench itself on November 9th, 2007, when the improper action of the Court was identified  and raised as an objection by the Appellant, the Court now ignores its own correct rulings delivered in that November 9th  Order, regarding the proper and legitimate exercise of the limited judicial powers of the Magistrate.   Have the powers of the Magistrate all been changed in the last 9 months?   Why hasn’t the District Court relied upon the true history of the law, as identified by the Court itself, to settle this matter.   

104. The Court clearly knows the truth about these matters, as it produced that honest history itself in the November 6th Order.  The Court clearly knows the truth about the limited powers of the Magistrate to act, why does it now refuse to let the known truth and legitimate history of the law control the settlement of the dispute?   
105. The District Court bench has obviously acted prejudicially to effect a pre-determined outcome of this matter in favor of the government, who the courts have erroneously deemed infallible; regardless of the true facts of the dispute, regardless of the honest application of the actual written laws, regardless of the proper application of the known correct case law history, regardless of the proper application of the controlling Supreme Court decisions, and regardless for the constitutional Rights of the Respondent under the 4th and 5th Amendments.   
106. Ultimately, Appellant was forced, under actual judicial threat of indeterminate imprisonment, to turn over books and records, and give testimony, all in violation of his 4th and 5th Amendment rights, by a Magistrate who improperly invoked the corporate Powell decision in order to attempt to summarily dismiss the 5th Amendment issue, and who actually possessed no lawful authority what-so-ever to even issue such an Order under the instant circumstances.  See Title 28 U.S.C. Sec. 636 (a) and (b), and Title 26 U.S.C. Sec. 7604(b), supra.  
107.   Under threat of arrest and prolonged, indeterminate imprisonment, the equivalent of being ordered at gunpoint, Appellant was wrongfully and improperly forced to give up his constitutional rights by a Magistrate who acted improperly, and in fact illegally, in violation of the law and its established standards, and in excess of his true authority to act as a Magistrate.  The Court should now correct these egregious reversible errors committed by this Magistrate and the District Court Bench, and restore Appellant’s constitutional rights.
108.   The Order was improperly issued by the Magistrate, without true lawful authority to issue a purportedly final Order enforcing an Internal Revenue Summons, and without giving Appellant the required Notice of his rights to object within 10 days to the Magistrate’s action.  Appellant’s 4th and 5th Amendment rights have been totally demolished and obliterated by the Magistrate’s action and the wrongful enforcement of the Summons, and these higher Courts now have a clear duty to repair and restore those constitutional rights to the Appellant and correct the egregious reversible errors of the District Court and its Magistrate 
PRAYER FOR RELIEF

109.  The damage perpetrated by the Magistrate is done and cannot be repaired now without recognizing and declaring that the Magistrate’s Order was an egregious reversible error subject to being vacated.  Appellant prays this Appeals Court will now vacate the August 23rd Order of the Magistrate, the November 6th Amended Order of the District Court, and the Final order of the District Court issued Aug. 23rd, 2008.  
110. Appellant also prays this Court to Order the United States to return or permanently seal all of the copies that have been made of the Appellant’s personal property and records, improperly Ordered by the Magistrate to be turned over, and to Order sealed as poisoned fruit, that may never be used in any form in any action against Appellant at any time in the future, all records, documents, materials, notes, recordings, and all other materials and information that may have come into the possession or to the attention of the United States government as a result of this unlawful Order of the Magistrate being wrongfully enforced upon Appellant’s person. 
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